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140 LAWS OF ATL:ASKA, 1955

(Ch. 64

der this article shall be a lien
upon the property assessed and
such lien shall be prior and para-
mount to all other liens and en-
cumbrances, and may be fore-
closed by an appropriate action
in any court of competent juris-
diction, The owner of the prop-
erty assessed shall be personally
liable for the amount of taxes
assessed against such property;
and such taxes, together with
penalties and interest, may be
collected after the same has be-
come due, in a personal action
brought in the name of the school
district against such owner in any
court of competent jurisdiction,
Provided: That the school boards
in independent school districts in
the levy and collection of taxes
shall have all of the powers and
duties given to the common coun-
cil of municipal corporations and
the laws relative to the levy and
collection of taxes in municipal
corporations are hereby extended
to Independent School Districts.

Provided, further, that all prop-
erty in said school district, not
expressly exempt, shall be sub-

ject to taxation, and shall be val-
ued and assessed at its actual
value, except that the assessed
value of unimproved, unpatented
mining claims which are not pro-
ducing, and non-producing pat-
ented mining claims upon which
the improvements originally re-
quired for patent have become
useless and valueless through de-
preciation, removal or otherwise,
is hereby fixed at $200.00 per each
twenty acres or fraction thereof,
except that if the surface ground
of any such claim is used for
other than mining purposes and
has a separate and independent
value as pertains to such non-
mining uses, and improvements
and personal property incidental
to such uses shall be assessed at
the actual value thereof.

Further provided: That all pro-
visions in Sections 37-3-61 through
37-3-66 ACLA 1949 herein, re-
quiring refunds of Territorial
money to cities and incorporated
school distriets, and establishing
procedures therefor, are hereby
made applicable to Independent
School Distriets.

Approved March 22, 1955

CHAPTER 64

AN ACT

To provide procedural uniformity in the appointments of certain Terri-
torial Administrative and Executive officers, and certain members

Exc. 0001
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of Territorial boards, commissions, authorities, councils, and com-
mittees; prescribing an additional qualification for appointments; re-
pealing prior inconsistent Acts; and declaring an emergency.

Be it Enacted by the Legislature
of the Territory of Alaska:

Section 1. Declaration of intent,
Whereas the Governor of Alaska, as
an appointive Federal official, has
had conferred on him by the Terri-
torial Legislature certain powers of
appointment, it is the intent and
purpose of said Legislature, in the
passage of this Act, to achieve pro-
cedural uniformity in the exercise
of those and other appointive pow-
ers conferred by the Alaska Legis-
lature, the elimination, insofar as
possible, of recess or interim ap-
pointments except in the event of
death, resignation, inability to act
or other removal from office and
the exercise, insofar as possible, of
such appointive powers only at such
times as the Legislature is in ses-
sion duly assembled.

Section 2. Definitions. As used in
this Act; (a) “confirmation” shall
mean confirmation or approval by
the Legislature or either House
thereof, of any name submitted for
appointment to any position or
membership; and (b) “position or
membership” shall mean any exec-
utive position, or membership on
any Territorial board, commission,
authority, council or committee
which by law requires appointment
by the Governor of Alaska or other
appointing authority and confirma-

(H. B. 156)

tion by the Legislature or of either
House thereof.

Section 3. Professional Group
Recommendations. The time Ilimi-
tations concerning the submission
and re-submission of names as pre-
scribed in Section 4, shall not be
applicable to those appointments
which by law require recommen-
dations by professional groups.

Section 4. Procedure for All Ap-
pointments. Notwithstanding the
provisions of any other law on ap-
pointments to any executive posi-
tion or to membership on any Ter-
ritorial board, commission, author-
ity, council, or committee which
by law are required to be made
by the Governor of Alaska or other
appointing authority subject to con-
firmation by the Legislature or
either House thereof, all appoint-
ments shall, from and after the ef-
fective date of this Act, be made
in the following manner:

(a) Within three calendar days
following the passage and approval
of this Act, the appointing author-
ity shall present to the Legislature
for confirmation the names of all
persons:

(1) appointed to any “position
or membership” which names
have not heretofore been con-
firmed by the Legislature or
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either House thereof:.

(2) by him appointed subject to
confirmation to fill any existing
“position or membership” va-
cancy;

(3) to be appointed subject to
confirmation to fill any “position
or membership” the term of
which shall expire on or before
July 1, 1955.

(b) At every succeeding regular
or special session of the Legislature
the appointing authority shall, with-
in five calendar days of the con-
vening of the Legislature, present
to the Legislature for confirmation
the names of all persons:

(1) appointed to any “position
or membership” which names
have not theretofore been con-
firmed by the Legislature or
either House thereof;

(2) by him appointed subject
to confirmation to fill any exist-
ing “position or membership” va-
cancy;

(3) to be appointed subject to
confirmation to fill any “position
or membership” the term of
which shall expire on or before
July 1, following such session of
the Legislature.

(c) Whenever appointments are
presented to the Legislature for
confirmation, the Legislature shall,
in joint session assembled, act
thereon within three days follow-
ing receipt of the names so pre-
sented, by confirming or declining
to confirm hy a majority vote of

all of the members thereof the ap-
pointments so made and presented;

(d) Whenever the Legislature
shall decline to confirm any or all
appointments so made and pre-
sented to it for confirmation, the
Legislature shall notify the ap-
pointing authority of its action and
a vacancy in such “position or
membership” shall thereupon exist
which the appointing authority
chall fill by making a new appoint-
ment, which new appointment shall
be presented for confirmation to
the Legislature within twenty cal-
endar days following receipt by the
appointing authority of the Legis-
lature’s notification aforesaid. If
the name of any person has been
submitted and has not been con-
firmed, the appointing authority
shall not, upon re-submission of ap-
pointments as required by this
Act, submit again the name of the
person not confirmed for the same
“position or membership” during
that session of the Legislature; nor
shall such person whose name has
been refused or rejected for ap-
pointment by the Legislature be
thereafter appointed to such “po-
sition or membership” during the
interim between legislative ses-
sions.

(e) Pending confirmation or re-
jection of appointment by the Leg-
islature, persons so appointed shall
exercise all of the functions, have
all of the powers and be charged
with all of the duties by law pre-
scribed for such appointive “posi-
tions or memberships.”

Section 5. Appointee Shall be a
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Qualified Voter in Alaska, In addi-
tion to any other statutory qualifi-
cations, persons appointed to any
Board or Commission of the Terri-
torial Government, shall have the
qualifications necessary to vote in
Alaska.

Section 6. Inconsistent Laws Re-
pealed. All laws or parts of laws
in conflict with the provisions of

this Act are hereby repealed to the
extent of such conflict.

Section 7. Emergency. An emer-
gency is hereby declared and this
Act shall take effect and be in
force from and after its passage

and approval, or upon its becoming
law without such approval, and it is
so enacted.

CHAPTER 65

AN ACT

Pertaining to the regulation of private employment agencies, Chapter 94,
Session Laws of Alaska 1953, and prescribing penalties.

Be it Enacted by the Legislature
of the Territory of Alaska:

Section 1. Chapter 94 Session
Laws of Alaska 1953 is hereby
amended by adding a new section
to read as follows:

Sec. 6. Any person who wil-

(S. B. 89)

fully violates any of the provi-
sions of this Act shall be guilty
of a misdemeanor, and upon con-
viction thereof, be subject to a
fine of not more than $1,000 or

to imprisonment for not more
than six months, or both.

Approved March 23, 1955

CHAPTER 66

AN ACT

To establish an office of Fire Marshal within the Department of Terri-

Exc. 0004



Constitutional Convention
Committee Proposal/10/a
January 12, 1956

ALASKA CONSTITUTIONAL CONVENTION
COMMITTEE PROPOSAL NO. 10/a

Report of the Committee on the Executive Branch

ARTICLE ON THE EXECUTIVE

RESOLVED, that the following be agreed upon as part of

Executive
Authority

Qualifica-
tions of
Governor

Election
of Governor

NN =

o o A W

\l

9
10

11

12
13
14

15
16

the Alaska State Constitution

Section 1. The executive power of the State
shall be vested in a governor.

Section 2. The governor shall be not less than
thirty years of age, and shall have been for at
least twenty years a citizen of the United States,
and a resident of this state seven years next pre-
ceding his election.

Section 3. The governor shall be elected by the
qualified voters of this state. The person receiv-
ing the greatest number of votes shall be the gov-
ernor; but if two or more shall be equal and greatest
in votes, one of them shall be elected governor by
the vote of a majority of all the members of both
houses iIn joint meeting at the regular legislative
session next following the election for governor by

the people. Contested elections for the office of

Committee Proposal No, 10
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governor shall be determined in the manner provided
by law.

Section 4. The term of office of the governor
shall be four years, beginning at noon on the first
Monday in December next following his election, and
ending at noon on the first Monday in December four
years thereafter. No person who has been elected
governor for two full successive terms shall be again
eligible to hold that office until the 1st Monday in
December of the fourth year following the expiration
of his second successive term.

Section 5. The governor shall not hold any other
office or employment of profit under the state, or the
United States, during his term of office. Compensa-
tion for service in the armed forces of the state or
the United States 1is not profit as that term is here
used.

Section 6. There shall be a secretary of state,
who shall have the same qualifications as the gover-
nor. He shall be elected at the same time and for
the same term as the governor, and the election pro-
cedure prescribed by law shall provide that the
electors, in casting their vote for governor shall
also be deemed to be casting their vote for the candi-

date for secretary of state shown on the ballot as

Exc. 0006



1 running jointly with the respective candidate for gov-

2 ernor. The candidate for secretary of state who runs
3 jointly with the successful candidate for governor
4 shall be elected secretary of state. The secretary
5 of state shall perform such duties as may be pre-
6 scribed by law and as may be delegated to him by the
7 governor.

Succession & Section 7. In case the governor-elect shall die

9 before he has qualified and assumed the office of gov-
10 ernor, or in case he fails to qualify for any other
11 cause, the powers, duties, and emoluments of the office
12 of Governor shall devolve upon the person elected sec-
13 retary of state at the same election, and he shall
14 serve as governor for the term for which the governor-
15 elect was elected. In case of a vacancy Iin the

16 office of governor because of his death, resignation,

17 impeachment, or removal, his powers, duties and

IS emoluments shall devolve upon the secretary of state.

19 In case of the temporary absence of the governor from

20 office, the powers and duties shall devolve upon the

21 secretary of state. Whenever for a period of six months
22 a governor in office shall have remained continuously

23 absent from the state or shall have been unable to dis-
24 charge the duties of his office by reason of mental or

25 physical disability, the office shall be deemed vacant.
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The procedure for determining continuous absence and
disability shall be prescribed by law.

Section 6, If for any reason the secretary of
state is incapable of acting, the President of the
Senate and the Speaker of the House of Representatives
in succession shall act as governor until the vacancy
is filled or the disability removed. |If the office
of governor becomes vacant and there is no secretary
of state, the offices of governor and secretary of sta
shall be filled for the remainder of the terms at the
next succeeding general election unless the vacancy
occurs less than 60 days before the election; but no
election to fill an unexpired term shall be held in
any year in which a governor is to be elected for a
full term. No election of a secretary of state shall
be had iIn any event except at the time of electing a
governor.

Section 9. The compensation of the governor and
the secretary of state shall be prescribed by law and
shall not be diminished during their term of office*
When the secretary of state or other officer succeeds
to the office of governor, he shall receive the (Con
pensation for that office.

Section 10. The governor shall be responsible

for the faithful execution of the laws. To this end
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he shall have power, by appropriate action or proced-
ing In the courts brought iIn the name of the state, to
enforce compliance with any constitutional or legisla-
tive mandate or to restrain violation of any consti-
tutional or legislative power or duty, by any officer,
department or agency of the state or any of i1ts poli-
tical subdivisions, but this power shall not be con-
strued to authorize any action or proceeding against

the Legislature. The governor shall, at the beginning

of each session, and may at other times, give the legis-

lature iInformation concerning the affairs of the state
and recommend to its consideration such measures as he
deems expedient. Me may convene the Legislature, or
the Senate alone, or the two houses iIn joint session,
whenever in his opinion the public iInterest requires.

The governor shall, prior to the end of his term
of office, prepare a written report on the conduct of
his administration, which shall contain such informa-
tion as may be useful to his successor iIn carrying out
the duties of his office.

Section 11. The governor shall be commander-in-
chief of the armed forces of the state, and may call
out these forces to execute the laws, suppress or pre-
vent insurrection or lawless violence or repel invasion.
The governor, as provided by law, shall nominate and

appoint all general, and flag officers of the armed

Exc. 0009
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forces of the state, with the advice and consent of
the Senate, and shall appoint and commission all other
officers.

Section 12. The governor may proclaim martial
law when the public safety requires it in case of re-
bellion or invasion or imminent danger thereof. Mar-
tial law shall not continue for a period longer than
20 days without the approval of a majority of both
houses of the legislature In joint session.

Section 13. The governor may grant pardons, com-
mutations, and reprieves and may suspend and remit
fines and forfeitures. This power shall not extend to
impeachment, A commission or other body may be estab-
lished by law to aid and advise the governor in the
exercise of executive clemency, A system for the
granting of parole shall be provided by law.

Section 14. All executive and administrative
offices, departments, and instrumentalities of the
state government and their respective functions,
powers and duties shall be allocated by law among and
within not more than twenty principal departments 1in
such manner as to group the same according to major
purposes so far as practicable. Regulatory and quasi-
judicial bodies and temporary agencies may be estab--

lished by law and need not be allocated within a prin-
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cipal department. The governor may make such changes

in the organization of the Executive Branch of the State
Government or in the assignment of functions among the
units thereof, as may 1in his judgment, be necessary

for efficient administration. Where these changes require
the force of law, they shall be set forth iIn executive
orders which shall become effective at the close of the
next regular session of the Legislature, unless disap-
proved by a resolution concurred iIn by a majority of

all the members of the Legislature meeting jointly.

Section 15. Each principal department shall be
under the supervision of the Governor.

Section 16. The head of each principal depart-
ment shall be a single executive, unless otherwise
provided by law. Such single executive shall be nomi-
nated and appointed by the governor, with the advice
and consent of the Senate, and shall serve at the
pleasure of the Governor during his term of office
and until, the appointment and qualification of their
successors, except as herein otherwise provided with
respect to the Secretary of State. The heads of all
principal departments appointed under the provisions
of this section shall be citizens of this State and
shall have been residents of the State for at least

three years next preceding their appointment.
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Section 17. Wherever a board or commission is
at the head of a principal department or of a regula-
tory or quasi-judicial body, the members thereof shall
be nominated and appointed by the Governor, with the
advice and consent of the Senate, and may be removed
in the manner provided by law. Such a board or commis-
sion may appoint a principal executive officer when
authorised, by law, but the appointment shall be sub-
ject to the approval of the Governor.

Section 18. The Governor may fill any vacancy
occurring in any office during a recess of the Legis-
lature, appointment to which is made by the Governor
with the advice and consent of the Senate or of the
Legislature iIn joint meeting. An appointment so-made
shall expire at the end of the next regular session of
the Legislature, unless a successor shall be sooner
appointed and qualified. After the end of the session
no ad interim appointment to the same office shall be
made unless the Governor shall have submitted to the
Senate a nomination to the office during the session
and the Senate shall have adjourned without confirming
or rejecting it. No person nominated for any office
shall be eligible for an ad interim appointment to such
office if the nomination shall have failed of confirma-

tion by the Senate.

Exc. 0012



550 West Seventh Avenue, Suite 1700
Anchorage, AK 99501
907-269-7450

STATE CAPITOL
P.O. Box 110001
Juneau, AK 99811-000I
907-465-3500

Governor Mike Dunlea\y
STATE OF ALASKA

December 16, 2020

The Honorable Cathy Giessel

Senate President DEC 16 2020
Alaska State Legislature

State Capitol, Room 111

Juneau, AK 99801-1182

Dear President Giessel:

This letter confirms my Administration’s position that Executive Branch Department heads and
Boards and Commissions appointees to Executive Branch Boards, who have not received a
confirmation vote, continue to serve under valid appointments. I am also exercising my
constitutional authority under the Alaska Constitution, Article ITI, Section 27 to continue their
appointments.

By February 3, 2021, I will present the names of those previously appointed under Article III,
but not confirmed, along with any new appointments, to the 32nd Alaska State Legislature so
they may consider the appointments through the normal confirmation process.

SincerelyJ/

Mike Dunleavy
Governor

Exhibit B
Exc. 0013 Page 1 of 2



STATE CAPITOL
P.O. Box 110001
Juneau, AK 998I1-0001
907-465-3500

550 West Seventh Avenue, Suite 1700
Anchorage, AK 99501
907-269-7450

Governor Mike Dunleavy
STATE OF ALASKA

December 16, 2020

The Honorable Bryce Edgmon
Speaker of the House

Alaska State Legislature

State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Edgmon:

This letter confirms my Administration’s position that Executive Branch Department heads and
Boards and Commissions appointees to Executive Branch Boards, who have not received a
confirmation vote, continue to serve under valid appointments. I am also exercising my
constitutional authority under the Alaska Constitution, Article III, Section 27 to continue their
appointments.

By February 3, 2021, I will present the names of those previously appointed under Article III,

but not confirmed, along with any new appointments, to the 32nd Alaska State Legislature so
they may consider the appointments through the normal confirmation process.

Sincerelyﬂ_/

Mike Dunleavy
Governor

Exhibit B
Exc. 0014 Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT JUNEAU

THE ALASKA LEGISLATIVE COUNCIL, )
on behalf of THE ALASKA STATE )
LEGISLATURE, ) Filed in the Trial
) STATE OF ALAS}?A.rngSC'l)'unS
Plaintiff, ) AT JUNEAU PISTRICT
o ; DEC 2 3 2020
) By,
HONORABLE MICHAEL J. DUNLEAVY, ) Deputy
in his official capacity as Governor )
for the State of Alaska. )
)
Defendant. ) CaseNo.1JU20- X8 «
)

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

For its claims for relief, and without waiving any rights, privileges or immunities of
Legislative Council, the Legislature, or any member of the Legislature, Plaintiff alleges
as follows:
PARTIES

1. Plaintiff Alaska Legislative Council (hereinafter "Council”) is a permanent
interim committee of the Alaska State Legislature (hereinafter "Legislature”) and
consists of 14 legislators.

2. On December 12, 2020, under the power conferred under AS 24.20.060(4)(F),
the Council authorized the filing this complaint by a vote of 11 yeas and 1 nay. Council
has the power to file this complaint.

3. Defendant Michael J. Dunleavy is the Governor of the State of Alaska.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Legislative Council v. Dunleavy, Case No. 1JU-20- Cl

Page 1 of 7
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JURISDICTION

4. This court has subject matter jurisdiction to hear this complaint under AS
22.10.020 and article IV, sections 1 and 3, Constitution of the State of Alaska.

5. This court has personal jurisdiction to hear this complaint under AS
09.05.015.

6. Venue is proper in the First Judicial District.

FACTUAL ALLEGATIONS

7. Under article II, Constitution of the State of Alaska, the lawmaking power
rests exclusively with the Legislature.

8. Under article 111, section 16, Constitution of the State of Alaska, the Governor
"shall be responsible for the faithful execution of the laws."

9. Under article III, section 25, Constitution of the State of Alaska, principal
department heads "shall be appointed by the governor, subject to confirmation by a
majority of the members of the legislature in joint session."

10. Under article III, section 26, Constitution of the State of Alaska, "[w]hen a
board or commission is at the head of a principal department or a regulatory or quasi-
judicial agency, its members shall be appointed by the governor, subject to confirmation
by a majority of the members of the legislature in joint session, and may be removed as
provided by law."

11. Under article III, section 27, Constitution of the State of Alaska, "[t]he

governor may make appointments to fill vacancies occurring during a recess of the

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Legislative Council v. Dunleavy, Case No. 1JU-20- Cl

Page 2 of 7
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legislature, in offices requiring confirmation by the legislature. The duration ot such
appointments shall be prescribed by law."

12. During the Second Regular Session of the Thirty-First Alaska State
Legislature, the Governor made various appointments under article III, sections 25 and
26, Constitution of the State of Alaska, and presented those names to the Legislature for
confirmation in accordance with the procedure set forth under AS 39.05.080.

13. Due to the public health emergency and the novel coronavirus disease
(COVID-19) outb.reak, before meeting in joint session to act on the Governor's
appointments, the Legislature went on an extended recess, March 29, 2020, through
May 17, 2020. The Thirty-First Alaska State Legislature has not reconvened since.

14. Before going on an extended recess, on March 24, 2020, the Alaska State
House of Representatives passed HB 309 am, relating to the procedure for confirmation
of the Governor's appointments. On March 25, 2020, the Alaska State Senate passed
SCS HB 309(RLS). On March 26, 2020, the Alaska State House of Representatives
passed SCS HB 309(RLS) by concurring in the Senate amendments. On March 31,
2020, SCS HB 309(RLS) was transmitted to the Governor. On April 6, 2020, the
Governor signed SCS HB 309(RLS) into law, which became chapter 9, SLA 2020.

15. Chapter 9, SLA 2020, which took effect April 7, 2020, extended the time for
the Legislature to act to confirm or decline to confirm an appointment presented to the
Legislature by the Governor during the Second Regular Session of the Thirty-First

Alaska State Legislature.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Legislative Council v. Dunleavy, Case No. 1JU-20- Cl

Page 3 of 7
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16. Chapter 9, SLA 2020 specifically provided that:

(b) The failure of the legislature to act to confirm or decline to

confirm an appointment presented by the governor during the Second

Regular Session of the Thirty-First Alaska State Legislature will be

tantamount to a declination of confirmation on the earlier of

(1) January 18, 2021; or
(2) 30 days after
(A) expiration of the declaration of a public
health disaster emergency issued by the governor on
March 11, 2020; or
(B) issuance of a proclamation that the public
health disaster emergency identified in the declaration
issued by the governor on March 11, 2020, no longer exists.

17. Under chapter 10, SLA 2020, the declaration of a public health disaster
emergency issued by the Governor on March 11, 2020, expired on November 15, 2020.

18. Under chapter 9, SLA 2020, as of December 16, 2020, the failure of the
Legislature to act to confirm or decline to affirm appointments presented by the
Governor to the Legislature during the Second Regular Session of the Thirty-First
Alaska State Legislature became tantamount to a declination of confirmation.

19. Contrary to chapter 9, SLA 2020, through letters dated December 16, 2020,
addressed to Senate President Cathy Giessel and Speaker of the House Bryce Edgmon,
the Governor advised the Legislature that, in his opinion, "Executive Branch
Department heads and Boards and Commissions appointees to Executive Branch

Boards, who have not received a confirmation vote, continue to serve under valid

appointments."  The Governor also announced that he was "exercising [his]

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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constitutional authority under Alaska Constitution, Article III, section 27 to continue

their appointments."

PLAINTIFE'S CLAIMS

20. The allegations in paragraphs 1-19 of this complaint are realleged and
incorporated by reference.

21. In section 1(b), chapter 9, SLA 2020, the Legislature provided by law that,
"thé failure of the Legislature to act to confirm or decline to affirm appointments
presented by the Governor to the Legislature during the Second Regular Session of the
Thirty-First Alaska State Legislature" would be tantamount to a declination of
confirmation 30 days after expiration of the March 11, 2020 proclamation of public
health disaster emergency.

22. The appointments presented by the Governor to the Legislature during the
Second Regular Session of the Thirty-First Alaska State Legislature became tantamount
to a declination of confirmation on December 16, 2020, and those appointments are no
longer valid.

23. The Defendant's attempt to continue the appointments of appointees
presented for confirmation to the Legislature during the Second Regular Session of the
Thirty-First Alaska State Legislature is a violation of Article III, sections 25 and 26,
Constitution of the State of Alaska, chapter 9, SLA 2020, and AS 39.05.080.

24. The Defendant's attempt to continue the appointments of appointees

presented to the Legislature during the Second Regular Session of the Thirty-First

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Legislative Council v. Dunleavy, Case No. 1JU-20- CI
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Alaska Slale Legislature is in violation of article 111, section 16, Constitution of the State
of Alaska.

25. Plaintiff is entitled to declaratory and injunctive relief ordering Defendant to
faithfully execute chapter 9, SLA 2020 and prohibiting the Governor from continuing
the appointments of "Executive Branch Department heads and Boards and Commissions
appointees to Executive Branch Boards," as announced in his December 16, 2020,

correspondence to the Legislature.

RELIEF REQUESTED (Chapter 9, SLA 2020; AS 39.05.080)

WHEREFORE, the Alaska Legislative Council, on behalf of the Alaska State
Legislature, requests the following relief:

1. Declaratory judgment that Defendant has violated Article III, sections 25 and
26, Constitution of the State of Alaska; chapter 9, SLA 2020; and AS 39.05.080.

2. Declaratory judgment that Defendant has violated the Constitution of the State
of Alaska by failing to execute chapter 9, SLA 2020.

3. Declaratory judgment that Defendant's attempt to continue the appointments
of Executive Branch Department heads and Boards and Commissions appointees to
Executive Branch Boards whose appointments were considered tantamount to a
declanation as of December 16, 2020, is invalid.

4. Injunctive relief prohibiting Defendant from continuing the appointments of

Executive Branch Department heads and Boards and Commissions appointees to

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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Executive Branch Boards whose appointments were considered tantamount to a
declanation as of December 16, 2020.

5. Injunctive relief prohibiting Defendant from reappointing a person whose
appointment was considered tantamount to a declination as of December 16, 2020, to
the same position or membership until the First Regular Session of the Thirty-Second
Alaska State Legislature convenes.

6. Plaintiff's attorney's fees and costs herein.

7. Such other relief as the Court may find to be just and equitable.

Respectfully submitted this 23rd day of December 2020.

g~ WD

MeganJA. Wallace, Bar No. 1205024
Director

Hilary V. Martin, Bar No. 0505039
Revisor of Statutes

Alaska State Legislature, Legislative Affairs Agency,
Legal Services

120 4% Street, State Capitol, Room 3
Juneau, AK 99801
Megan.Wallace@akleg.gov
Hilary.Martin@akleg.gov

(907) 465-2450

ATTORNEYS FOR THE ALASKA LEGISLATIVE
COUNCIL

THIS CASE FORMALLY ASSIGNED TO
JUDGE PH". ! PALLENBERG
BY ORDER OF . _ . RESIDING JUDGE
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL
ANCHORAGE BRANCH
1051 W.FOURTH AVENUE, SUITE 200
ANCHORAGE, ALASKA 99501
PHONE: (907) 269-5100

— &

anc.law.ect@alaska.gov

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

DUNLEAVY, in his official capacity as
Govermnor for the State of Alaska,

Defendant.

THE ALASKA LEGISLATIVE ) s
COUNCIL, on behalf of THE ) STATE OF ALASKA. FIRST [T ric: 1
ALASKA STATE LEGISLATURE, ) AT JUNEAU

)

Plaintiff, ) DEC_ % 1 2020

) BY‘M—DEDth;I
V. )

)
HONORABLE MICHAEL J. ) Case No. 1JU-20-00938 CI

)

)

)

)

)

DEFENDANT’S ANSWER AND COUNTER CLAIMS
The defendant, Governor Michael J. Dunleavy, by and through the Office of the

Attorney General, answers the complaint in this action as follows:

1. Admit.
2. Admit.
3. Admit.
4. Admit.
5. Admit.
6. Admit.
7. Admit.

8. The defendant admits that the plaintiff has accurately quoted the first

sentence of article III, section 16, but denies that this constitutional directive requires

Exc. 0022
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him to execute any law passed by the legislature however unconstitutional it might be.
The directive of article II1, section 16 applies also to provisions of the constitution. The
defendant further denies that the governor violates the constitution whenever the

executive branch does not comply with a statute.

9, Admit.
10.  Admit.
11. Admit.

12.  The defendant admits that he made various appointments under article III,
sections 25 and 26 and presented them to the legislature consistent with the procedures
set out in AS 39.05.080(1), but denies that such presentment constitutes an
acknowledgement or concession that AS 39.05.080 is constitutional.

13.  The defendant admits that, in the context of the COVID-19 pandemic, the
Thirty-First Alaska State Legislature ignored its constitutional obligations and violated
AS 39.05.080(2) by failing to meet in joint session to consider and vote on the
governor’s appointments.

14.  The defendant admits that the legislature passed HB 309 and that, to avoid
confusion and delay and in reliance on the legislature’s expressed intention to convene
to consider his appointments, he signed the bill into law on April 6, so that legislators
could leave Juneau and take appropriate public health precautions in the face of the
pandemic.

15.  The defendant admits that the text of ch. 9, SLA 2020, purports to extend

the time for the legislature to act on appointments, but denies that the statutory deadline

Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Defendant’s Answer and Counter Claims Page 2 of 6
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and the statutory consequence of failing to meet that deadline are constitutional.

16.  The defendant admits that paragraph 16 accurately quotes ch. 9, SLA
2020, but denies that the quoted language is constitutional.

17. Admit.

18.  The defendant admits that ch. 9, SLA 2020 provides that appointments
will be considered declined if the legislature fails to consider them in a joint session
before thirty days after the expiration of the declaration of a public health disaster
emergency issued by the governor on March 11, 2020, but denies that this provision is
constitutional.

19.  The defendant admits that on December 16, he advised the legislature that
executive branch appointees who have not received a confirmation vote continue to
serve under valid appointments. And that, in the alternative, he was exercising his
authority to make recess appointments under article II1, section 27.

20.  The defendant repeats his answers to paragraphs 1-19 and incorporates
them by reference.

21.  The defendant admits that the plaintiff has accurately quoted and

characterized the cited statute, but denies that the statute is constitutional.

22.  Denied.
23.  Denied.
24.  Denied.
25.  Denied.
Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Defendant’s Answer and Counter C]?)iﬁli Page 3 of 6
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AFFIRMATIVE DEFENSES

1. The complaint fails to state a claim upon which relief may be granted.

2. Alaska Statute 39.05.080(3) and ch. 9, SLA 2020 § 1(b) are
unconstitutional.

COUNTER CLAIMS FOR DECLARATORY RELIEF

1. On February 4, 2020, Governor Dunleavy presented to the Thirty-First
Alaska State Legislature the names of seventy-nine executive branch appointees for
confirmation by a majority of the members of the legislature in joint session. The
governor made additional executive branch appointments during the regular session.

2. Alaska Statute 39.05.080(2) provides that: “the legislature shall, before
the end of the regular session in which the appointments are presented, in joint session
assembled, act on the appointments by confirming or declining to confirm by a majority
vote of all of the members the appointments presented.”

3. Chapter 9, SLA 2020 section 1(a)(1) provides that “the legislature shall, in
joint session assembled, act on the appointments at any time by confirming or declining
to confirm by a majority vote of all of the members the appointments presented.”

4. Article III, section 25 of the Alaska Constitution provides that the
governor shall appoint the heads of each principal department “subject to confirmation
by a majority of the members of the legislature in joint session.”

5. Article 11, section 26 of the Alaska Constitution provides that the
governor shall appoint the members of “a board or commission [that] is at the head of a

principal department or a regulatory or quasi-judicial agency . . . subject to confirmation

Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Defendant’s Answer and Counter Claims Page 4 of 6
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by a majority of the members of the legislature in joint session, and may be removed as
provided by law.”

6. The Thirty-First Alaska State Legislature has not met in joint session to
vote on the appointees presented by the governor during the second regular session.

COUNT I: VIOLATION OF AS 39.05.080(2)

7. The Thirty-First Alaska State Legislature has violated AS 39.05.080(2) by

failing to meet in joint session to vote on the governor’s appointees.
COUNT II: VIOLATION OF CHAPTER 9, SLA 2020

8. The Thirty-First Alaska State Legislature has violated Chapter 9, SLA
2020 section 1(a)(1) by failing to meet in joint session to vote on the governor’s
appointees.

COUNT III: VIOLATION OF ARTICLE III, SECTIONS 25 AND 26

9. The Thirty-First Alaska State Legislature has violated article III, sections
25 and 26 by failing to meet in joint session to vote on the governor’s appointees.

PRAYER FOR RELIEF

WHEREFORE, Governor Dunleavy requests the following relief:

1. Declaratory judgment that the Alaska State Legislature has violated article
I11, sections 25 and 26 of the Alaska Constitution, and AS 39.05.080(2) and chapter 9,
SLA 2020, section 1(a)(1).

2. Declaratory judgment that AS 39.05.080(3) and section 1(b), chapter 9,

SLA 2020 are unconstitutional.

3. Such other relief as the Court may deem just and necessary.
Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Defendant’s Answer and Courﬁg@lmi 6 Page 5 of 6
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DATED: December 31, 2020.

CLYDE “ED” SNIFFEN, JR.
ACTING ATTORNEY GENERAL

By: /s/ Margaret Paton Walsh
Margaret Paton Walsh
Alaska Bar No. 0411074
William E. Milks
Alaska Bar No. 0411094
Assistant Attorneys General

Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

DUNLEAVY, in his official capacity as
Govemnor for the State of Alaska,

Defendant.

THE ALASKA LEGISLATIVE )
COUNCIL, on behalf of THE )
ALASKA STATE LEGISLATURE, )
)
Plaintiff, )
)
V. )
)

HONORABLE MICHAEL J. ) Case No. 1JU-20-00938 CI
)
)
)
)
)

AFFIDAVIT OF COURTNEY ENRIGHT

I, Courtney Enright, declare under penalty of perjury that the following is true
and correct:

8 I am the Deputy Director of Boards and Commissions for the Office of the
Governor for the State of Alaska, and I have personal knowledge of the matters in this
declaration. The Director was out of the office while this affidavit was being prepared. I
have been the Deputy Director since February 16, 2020.

2. The Office of the Governor is responsible for finding and recruiting
qualified Alaskans to serve on over 130 boards and commissions. Although some
positions are full-time salaried jobs—for example members of the Regulatory

Commission of Alaska—most of the members of Alaska’s many boards and
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commissions are volunteers.

3. Boards and commissions often have membership rules set by statute that
are designed to ensure that members have particular expertise to serve on boards and
commissions regulating professions and businesses as well as broad geographic
representation, so recruitment for particular openings can be constrained by the need for
very specific professional credentials and at times geographic requirements.

4. These limitations combined with the volunteer nature of most positions
can sometimes make finding qualified persons quite difficult. On average, recruiting a
new board member typically takes between two weeks and three months.

3: Although there are approximately 1,300 positions on Alaska’s boards and
commissions, the use of staggered terms and gubernatorial discretion to replace
members of some boards means that my office generally has between 100 and 300
vacancies to fill at any one time.

6. On February 4, 2020, Governor Dunleavy presented to the Thirty-First
Alaska State Legislature the names of seventy-nine executive branch appointees for
confirmation by a majority of the members of the legislature in joint session. That
correspondence was published in the House Journal on February 5, 2020 at 1528-1537.
The governor made additional executive branch appointments during the regular
session.

Z On December 23, the Senate Secretary informed the Governor by letter
that the executive branch appointees including to positions on boards and commissions

and the department head of the Department of Revenue had “failed to be confirmed,”

Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Affidavit of Courtney Enright Page 2 of 3
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even though no joint session of the legislature had voted. The number of appointees that
the Senate Secretary listed as not confirmed was ninety-four.

8. Filling over ninety positions immediately while excluding the incumbent
appointees—as proposed by the Legislative Council—is not reasonably possible. As a
result, the invalidation of the appointments of persons whose appointment was not acted
upon by the Thirty-First Legislature would mean that those positions would be vacant
until the Thirty-Second Legislature meets on January 19, 2021.

9. The invalidation of appointments would mean that many boards would not
have a legal quorum to conduct business, including the Alaska State Medical Board,
Board of Fisheries, and State Commission for Human Rights.

10. I declare under penalty of perjury that the foregoing is true and correct and
that this declaration was executed on Tuesday, January 5, 2021.

C/ounney EnrighL) c@
Deputy Director of Boards and
Commissions

State of Alaska
Office of the Governor

Legislative Council v. Dunleavy Case No. 1JU-20-00938 CI
Affidavit of Courtney Enright Page 3 of 3

Exc. 0030



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

HE ALASKA LEGISLATIVE COUNCIL, )
on behalf of THE ALASKA STATE ) FILED IN CHAMBERS
LEGISLATURE, ) STATE OF ALASKA
) FIRST JUDICIAL DISTRICT AT JUNEAU
Plaintiff, ) BY: KIK ON: M@M
)
V. )
)
HONORABLE MICHAEL J. DUNLEAVY, )
in his official capacity as Governor for the |
State of Alaska, )
)
Defendant. ) Case No. 1JU-20-938 CI

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND
GRANTING PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT

L. INTRODUCTION

Since before Statehood, Alaska has had a statute providing that, if the Legislature does
not either confirm or decline an appointment by the Governor, the appointee is deemed to have
been rejected. Following the outbreak of the COVID-19 pandemic, the Legislature in 2020
adjourned without confirming or declining any of the Governor’s appointees. The Governor
claims this longstanding statute is unconstitutional, and as a result he has directed these
appointees to continue to serve in their positions without legislative confirmation.

This case therefore involves a collision between the Governor’s power of appointment
and the Legislature’s power of confirmation. As such, it requires the court to determine where,
under our Constitution, the boundary lies between the powers of the executive and legislative

branches of Alaska’s government.

Alaska Court System 1JU-20-938 ClI
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Separation of powers is one of the core principles of America’s system of representative
democracy. Under this framework, government is divided into three coequal branches, each of
which has defined powers. The doctrine of separation of powers is intended to avoid
“tyrannical aggrandizement of power by a single branch of government through the mechanism
of diffusion of governmental powers.”' The framers of the United States Constitution deemed
the doctrine of separation of powers necessary for two principal purposes:

[Flirst, to protect the liberty of the citizen; and second, to safeguard the

independence of each branch of the government and protect it from domination
and interference by the others.’

The necessary companion of separation of powers is the doctrine of checks and
balances.’ Under this doctrine, which is “one of the chief features of our triple-department
form of government,* each branch is given powers that check the actions of the other
branches. Madison expressed the view that, by pitting the branches against one another, the
Constitution limits the power of the government itself.> As Madison put it, “ambition must be
made to counteract ambition.”

One of those checks and balances in the United States Constitution is the provision in

Article 11, section 2 that the President’s power to appoint judges and principal officers is

' Bradner v. Hammond, 553 P.2d 1, 5 (Alaska 1976).

i Id. at 6, n. 11, quoting C. Antieau, 2 Modern Constitutional Law §11.13 at 200 (I ed. 1969).
ld.

" Continental Ins. Companies v. Bayless & Roberts, Inc,, 548 P.2d 398, 410, quoting In re

Shortridge, 34 P. 227 (Cal. 1893).

> Federalist No. 51 (J. Madison 1788), https://guides.loc.gov/federalist-papers/text-51-60.
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subject to “the Advice and Consent of the Senate.” This provision has been termed a “critical
‘structural safeguard [] of the constitutional scheme.”®

Like that of most states, Alaska’s Constitution contains similar provisions requiring
legislative confirmation of certain of the Governor’s appointees. Article 111, sections 25 and 26,
give the Governor power to appoint the heads of principal departments, and members of boards
or commissions, respectively, “subject to confirmation by a majority of the members of the
legislature in joint session.” If a vacancy arises in such a position during the interim between
legislative sessions, Article 111, section 27 gives the Governor power to make a recess
appointment.

The Alaska Territorial Legislature adopted a statute in 1955 which was interpreted by
the Territorial court to provide that failure of the Legislature to act on an appointment subject
to confirmation is deemed rejection of the appointment.7 That statute remained in force after
Statehood, and it was amended in 1964 to explicitly incorporate that judicial interpretation.
Over half a century later, after the last Legislature failed to act on the Governor’s
appointments, the Governor chose to disregard the statute, contending that it is
unconstitutional. The Governor’s position is that, because this statute is unconstitutional, his
appointees should be able to serve indefinitely without confirmation. The primary issue

presented in this case, therefore, is whether this law, enacted before Alaska’s Constitution was

written, is unconstitutional.

S NLRBv. SW General, 137 S.Ct. 929, 935 (2017), quoting Edmond v. United States, 520 U.S.
651, 659 (1997). _
7 See, Munson v. Territory of Alaska, 16 Alaska 580, 1956 WL 3461 (D. Alaska 1956).
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The second issue presented in this case is whether, if the statute is constitutional and the
appointments were therefore deemed rejected as a result of the Legislature’s inaction, the
Governor may then make a recess appointment of the same appointees. Again, although there
is a law prohibiting a recess appointment of someone who was rejected by the Legislature, the
Governor has chosen to disregard that law, contending that it is unconstitutional.

1. PROCEDURAL AND FACTUAL BACKGROUND

A. The law prior to 2020:

Alaska law on appointments is set out in AS 39.05.080 ef seq. Section (1) of that statute
provides that the Governor shall present the names of persons subject to Legislative
confirmation to the Legislature during the first 15 days of its regular session. Any persons
appointed after the first 15 days shall be presented immediately upon appointment.

Section (2) of AS 39.05.080 provides that the Legislature “shall, before the end of the
regular session in which the appointments are presented, in joint session assembled, act on the
appointments by confirming or declining to confirm by a majority vote of all of the members
the appointments presented.”

Section (3) of AS 39.05.080 provides that, if the Legislature declines to confirm an
appointment, the Governor shall be notified of that action, and a vacancy exists in the position
which the Governor shall fill by making a new appointment. The Governor may not reappoint
a person whose confirmation was refused during the regular session of the same Legislature, or
during the interim between sessions. The final sentence of subsection (3) goes on to provide as

follows:

Alaska Court System | 1JU-20-938 ClI
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Failure of the legislature to act to confirm or decline to confirm an appointment

during the regular session in which the appointment was presented is tantamount

to a declination of confirmation on the day the regular session adjourns.

This section can be traced back to a Territorial statute enacted in 1955,* which
contained all but the last sentence df what is now AS 39.05.080(3), which we might call the
“tantamount clause.” Even without that sentence, though, the 1955 statute was interpreted in
Munson v. Territory of Alaska’ to provide that failure to vote on confirmation is deemed
rejection of an appointee. As Judge McCarrey put it in Munson, tacit confirmation as a result of
the legislature’s inaction “is something foreign to the whole concept of division of powers
embodied in the Constitution.”'

Article XV, section 1 of the Alaska Constitution provides that, upon admission of
Alaska into the Union, all then-existing Territorial laws carry forward and become the law of
the new State.'' Thus the 1955 statute became the law of the State, codified as AS 39.05.080.
Section (3) of that statute was amended to its present form in 1964 by making minor changes
to the wording, and by adding the “tantamount clause,” effectively codifying the holding in
Munson as part of the statute. The 1964 statute appears to have been drawn, almost verbatim,
from Judge McCarrey’s decision in Munson. Thus the statutory provision now challenged by

the Governor, establishing that inaction on an appointment equals rejection, has been the law

since before Statehood.

® Section 4(d), Ch. 64, SLA 1955.

? 16 Alaska 580, 1956 WL 3461 (D. Alaska 1956).

' Id. at 589.

"' A similar provision appears in section 8(d) of the Alaska Statehood Act, Pub. L. 85-508,
§8(d), 72 Stat. 339.
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B. Events in 2020

The second regular session of the Thirty-First Alaska Legislature convened in Juneau on
January 21, 2020. Shortly thereafter, the United States was struck by the COVID-19 pandemic.
Just over seven weeks later, on March 11, 2020, Governor Dunleavy declared a public héalth
disaster emergency pursuant to AS 26.23.020(c). The next day, Alaska identified its first
positive COVID-19 test."?

During the 2020 Legislative session, the Governor presented the Legislature with the
names of numerous individuals appointed to various positions, including the Commissioner of
Revenue, the Public Defender, and members of various boards and commissions. On March
29, 2020, as a result of the pandemic, the Legislature went on an extended recess without
meeting in joint session to act on the Governor’s appointments. The Legislature never
reconvened to consider those appointments.'

Before going into recess, the Legislature passed two bills relevant to this case. On
March 26, the Legislature passed HB 309, which set out procedures for confirmation of the
Governor’s appointments presented during the second regular session of the Thirty-First
Alaska Legislature.'* And on March 28, the Legislature passed SB 241, which (among other

things) extended the Governor’s declaration of a public health disaster emergency to

'2 hitps://gov.alaska.gov/newsroom/2020/03/12/first-case-of-covid-19-confirmed- by-alaska-
state-public-health-laboratory-is-an-international-resident/ (viewed January 4, 2021); Sectlon
l(a)(S) FCSSB 241.

'’ The Legislature reconvened briefly in May to consider another issue, but did not take up the
Governor’s appointments.

' Ch. 9, SLA 2020.
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November 15, 2020."° The Governor signed the two bills into law on April 6 and April 9,
respectively.

HB 309 did three basic things. First, section (1)(a)(1) of the statute carried forward the
language of AS 39.05.080, which has been in the statute since 1955, requiring the Legislature
to act on the Governor’s appointments. However, it deleted the requirement that the
Legislature act before the end of the regular session, instead providing that the Legislature
shall act “at any time.”

Second, subsection (1)(a)(2) amended the last sentence of AS 39.35.080(3) to make it
clear that failure to act before the end of the 2020 regular session is not tantamount to
declination of confirmation as of the last day of the regular session.

Instead, and third, subsection (1)(b) provided that the failure of the Legislature to act
will be tantamount to declination of confirmation on a later date, which would be the earlier of:

(1) January 18, 2021; or

(2) 30 days after

(A) expiration of the declaration of a public health disaster emergency issued
by the governor on March 11, 2020; or

(B) issuance of a proclamation that the public health disaster emergency
identified in the declaration issued by the governor on March 11, 2020, no

longer exists.

'S Ch. 10, SLA 2020.

Alaska Court System 1JU-20-938 Ci
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Because the Legislature, in SB 241, extended the public health disaster emergency to
November 15, 2020, this later date was 30 days after that date, or December 15, 2020. 16

Thus, for purposes of this case, the primary effect of the 2020 legislation was to extend
what we might call the “tantamount date” from the end of the regular session until December
15, 2020.

On December 16, 2020, Governor Dunleavy wrote letters to the Senate President and
the Speaker of the House setting out his position that all of the appointees who had not
received a confirmation vote continue to serve under valid appointments. While it did not say
so explicitly, the Governor’s letter was apparently a declaration that the Governor would
disregard AS 39.05.080 and HB 309 based on his conclusion that those laws were
unconstitutional. The Governor went on to say that he was exercising his recess appointment
power under Article III, Section 27 “to continue their appointments.” The Governor indicated
that he would present the names of those persons previously appointed but not confirmed,
along with any new appointments, to the Thirty-Second Alaska Legislature by February 3,
2021,

The Legislature filed this action one week later, on December 23, seeking a declaratory
Judgment that these appointees should be deemed to have been rejected by the Legislature, and

seeking injunctive relief prohibiting the Governor’s attempt to continue their appointments.

' The court calculates that 30 days from November 15, 2020 is December 15, 2020. It was
suggested in the briefing that the relevant date is December 16, 2020. The court does not view
the determination of whether or not the appointments were rejected as of December 15 or 16 as
being critical to the court’s decision. This decision is not intended to resolve that question.
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The Governor moved for summary judgment on January 5, 2021. On January 15, 2021,
the Legislature opposed the Governor’s motion and cross-moved for summary judgment. The
Governor opposed the Legislature’s motion on February 1, and the Legislature filed a reply on
February 8. Oral argument was held on February 17, 2021 .7 Both parties agree that there are
no factual issues in this case, and the case presents only questions of law.

I1I. DISCUSSION

A. Constitutionality of the “Tantamount Clause”

Alaska Statute 39.05.080 provides that the Legislature “shall, before the end of the
regular session. . ., in joint session assembled, act on the appointments by confirming or
declining to confirm by a majority vote of all of the members the appointments presented.” It is
clear that the Legislature failed to comply with this statute when it failed to assemble in joint
session to act on the appointments by confirming or declining to confirm them by a majority
vote.

Since 1964, however, the statute has included language explicitly recognizing the
possibility that this might occur, and declaring what this means. AS 39.05.080(3) provides that
failure of the Legislature to either confirm or not confirm an appointment by the end of the
regular session is “tantamount to a declination of confirmation.” The 2020 statute only changed
this language by extending the time for the Legislature to act from the last day of the regular

session to December 15, 2020.

' Oral argument was also held on the previous motion for preliminary injunction, and the court
also considers the arguments made at that time in deciding this motion.
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The Governor argues that these provisions conflict with the confirmation clauses of the
Constitution. As the party raising a constitutional challenge to a statute, the Governor bears the
burden of demonstrating the constitutional violation. “A presumption of constitutionality
applies, and doubts are resolved in favor of constitutionality.”"®

If the statutes apply, all of the Governor’s appointees were rejected as a result of the
Legislature’s inaction. The Governor, however, argues that the “tantamount clause” is
unconstitutional in both the 1964 and the 2020 statutes. This argument, though, is not based on
anything in either the text of the Constitution or anything in the proceedings at the
Constitutional convention. Rather, the argument is based almost entirely on the Supreme
Court’s decision in Bradner v. Hammond."

Bradner involved a statute which would have extended the requirement of legislative
confirmation to inferior executive branch officials. The Supreme Court found that this statute
was unconstitutional, because it conflicted with the separation of powers in the Alaska
Constitution. The power of confirmation, according to the Court, is an executive function
which is delegated, under Article II1, sections 25 and 26, to the legislative branch. The Court
held that those provisions “describe the outer limits of the Legislature’s confirmation

2220

authority.”” As such, the Legislature may not, by statute, require confirmation of other

executive branch officials not named in the constitution.

'® State, Dept. of Revenue v. Andrade, 23 P.3d 58, 71 (Alaska 2001), quoting Baxley v. State,
958 P.2d 422, 428 (Alaska 1998).

553 P.2d 1 (Alaska 1976).

*1d. at 7.
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The Governor argues that the “tantamount clause” of AS 39.05.080 and HB 309, like
the statute at issue in Bradner, is an attempt to expand the legislative power of confirmation
beyond what is granted by Article III, sections 25 and 26.

Before discussing the holding in Bradner in detail, it may be helpful to explore the
meaning of the constitutional provisions at issue. In particular, what is the eftect, under Article
I11, sections 25 and 26, of a failure on the part of the Legislature to act on appointments. The
text of the Constitution is silent on this point. The Constitution merely provides that
gubernatorial appointments are “subject to confirmation by a majority of the members of the
legislature in joint session.” The Constitution does not say what happens if a vote is not held.

Some guidance on how this question might have been viewed at the time of adoption of
the Constitution can be found in the decision in Munson v. Territory of Alaska.?' As noted
above, the District Court held in Munson, applying the 1955 Territorial statute in force at the
time, that failure of the Territorial Legislature to act on confirmation should be deemed
rejection of the nominee.

The Munson case involved appointment of a member to the Alaska Fisheries Board.
Because the case was decided before Statehood, it was of course not decided under the
Constitution of Alaska. It was decided on the basis of two Territorial statutes. A 1949 statute
provided that members of the Alaska Fisheries Board “shall be appointed by the Governor,

subject to confirmation by a majority of all the members of the Senate and House of

2 16 Alaska 580 (1956).

Alaska Court System 1JU-20-938 CI
Exc. 0041 Page 11 0f032

002

[*2}




. . . . 2 . .
Representatives in Joint Session assembled.”*? The procedure for confirmation was set out in a

1955 statute, which provided as follows:
Whenever appointments are presented to the Legislature for contirmation,
the Legislature shall, in joint session assembled, act thereon within three days
following receipt of the names so presented, by confirming or declining to

confirm by majority vote of all of the members thereof the appointments so made
and presented.23

The Twenty-second Territorial Legislature adjourned in 1955 without voting on the
confirmation of Ira Rothwell, whom the Governor had appointed to the Alaska Fisheries
Board. The Governor then appointed Albert Munson in Rothwell’s place. The Fisheries Board
refused to recognize Munson, and allowed Rothwell to sit.»Munson sued, seeking Rothwell’s
seat on the Fisheries Board.

The Territorial statute, like AS 39.05.080, imposed a direct mandate upon the
Legislature to act upon appointments by the Governor. Rothwell defended Munson’s suit by
arguing that the Legislature’s failure to meet its obligation under the statute to vote on
confirmation should be treated as “tacit‘ confirmation.”

The District Court stated the issue in the case as whether the Legislature’s inaction was
“tantamount to confirmation, rejection, or was it without any legal effect whatsoever.”** Judge
McCarrey interpreted the statute not to require an affirmative act of rejection. Instead, he found

that the statutes represented a conclusion by the Legislature that failure to act on confirmation

22 Ch. 68, SLA 1949, c. 68, sec. 3(a).
2 Ch. 64, SLA 1955, Sec. 4(c).
24 1d. at 584,
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rendered the nominee ineligible to hold the position. Thus failure to act “is, in effect,
rejection.” %

Judge McCarrey cited multiple cases from other jurisdictions reaching the same
conclusion, and noted that his decision was consistent with the “general line of authority.”2¢
Among the cases on which Judge McCarrey relied was Marbury v. Madison, in which Justice
Marshall noted that there is no appointment until the Senate affirmatively grants its consent.”’

Since Munson was decided, other cases have reached a result similar to the general line
of authority to which Judge McCarrey referred.”® The most thorough discussion of the issue
can be found in the decision of the Delaware Supreme Court in State ex rel. Oberly v. Troise.
That case presented the issue of whether the Senate’s prolonged failure to act on gubernatorial
appointments should be deemed constructive consent.

The Delaware Constitution provides that the Governor shall have power to appoint
certain officials “by and with the consent of a majority of all the members elected to the

Senate. . . .”” The case concerned the Delaware Governor’s 5 year effort to fill positions on

several state boards. The Senate did not vote on any of these positions over three successive

2 Id. at 588.

2 Id. at 590.

7 Id. at 585, citing Marbury v. Madison, 5 U.S. 137, 156 (1803); see also, State ex rel.
McCarthy v Watson, 45 A.2d 716, 724 (Conn. 1946)(“[1]n acting upon an appointment, it [the
legislature] is not exercising a prerogative granted it in its own interest or that of its members;
there can be no waiver of that duty so that inaction would be the equivalent of a tacit approval
of an appointment.” [emphasis in original]); Bell v. Sampson, 23 S.W.2d 575, 581 (Ky.
1930)(*“as no vote was ever taken in the Senate upon the appointments of Governor Fields, its
nonactino as to such appointments cannot be . . . a confirmation of them.”).

% Dunn v. Alabama State University Bd. of Trustees, 628 So. 2d 519 (Ala. 1993); Lungren v.
Deukmeijian, 755 P.2d 299 (Cal. 1988)(confirmation by only one house of the Legislature is
not deemed confirmation); State ex rel Oberly v. Troise, 526 A.2d 898 (Del. 1987).

526 A.2d at 899, quoting Article I11, §9 of the Delaware Constitution.
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sessions of the General Assembly. In an earlier decision, the Delawarc Supremc Court
suggested, without actually deciding, that “the Senate’s willful and prolonged avoidance of its
constitutional duty to confirm a qualified nominee may be deemed an assent to the nomination

30 In the Troise case, the court was asked to adopt that

and the equivalent of a confirmation.
suggestion as a holding of the court.

The Troise court engaged in a careful discussion of the doctrine of separation of powers
and the history of the legislative power of confirmation. The court recognized that there are
legitimate concerns that the State Senate could frustrate the appointment process by inaction.
Nevertheless, the court concluded that it would be inappropriate for the _iudiciary to take upon
itself the power of forcing the Senate to act by declaring inaction to be the equivalent of
consent. Thus the court denied the request to declare that appointees were entitled to full-term
commissions even though they had not been confirmed by the Senate.

The weight of authority has only continued to accumulate since 1956. While there is not
an extensive body of caselaw, all cases that have considered the question have held that, absent
express Constitutional language providing otherwise, inaction by the Legislature should not be
treated as tacit consent. On the contrary, constitutional or statutory provisions requiring
confirmation of gubernatorial appointees are generally interpreted to require an aftirmative act

of consent or confirmation.”'

0 State ex rel Gebelein v. Killen, 454 A.2d 737, 744 (Del. 1982).

*! There are two cases which reached an opposite conclusion. Both, however, were decided
under statutory or constitutional provisions which expressly provide that an appointee may
serve unless atfirmatively rejected by the legislative body. In Tucker v. Watkins, 737 So.2d
443, 444 (Ala. 1999), the applicable statute provided that appointments “shall be effective until

adversely acted upon by the Senate.” Similarly, in Shadduck v. Ciotoli, 429 N.Y.S. 2d 293, 294
(Cont'd)
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As noted above, this has always been the rule under the United States Constitution.
There is nothing in Article II, section 2 of the United States Constitution expressly providing
for what happens if the Senate fails to act. Rather, the Constitution merely states that
appointments are “by and with the advice and consent of the Senate.” But, in adopting this
language, the framers considered and “explicitly rejected” a system in which Senate inaction
would be treated as confirmation.’

The only place in which this rule is expressly set out in federal law is in the Uniform
Rules of the Senate, Rule XXXI(6), which includes the following language:

Nominations neither confirmed nor rejected during the session at which they

are made shall not be acted upon at any succeeding session without being

again made to the Senate by the President; and if the Senate shall adjourn or

take a recess for more than thirty days, all nominations pending and not

finally acted upon at the time of taking such adjournment or recess shall be

returned by the Secretary to the President, and shall not again be considered
unless they shall again be made to the Senate by the President.

Insofar as this rule is not contained in the plain language of Article I, section 2, under
the argument made by the Governor here, perhaps the constitutionality of this Senate Rule
could be questioned as well. But given the lack of any case reaching this conclusion in the 233
years that Article II, section 2 has been in effect, it would seem reasonable to treat the

constitutionality of this Senate rule as a settled matter.

(App. Div. 1980), aff"d., 421 N.E.2d 849 (N.Y. App. 1981), the applicable county charter
provided that, if the County Legislature failed to act within 15 days, the appointment “shall be
deemed confirmed.”

2 NLRB v. New Vista Nursing and Rehabilitation, 719 F.3d 203, 235 (3" Circuit 2013), citing
Adam J. White, Toward the Framers’ Understanding of ‘Advice and Consent:’ A Historical
and Textual Inquiry, 29 Harv. J.L. & Pub. Policy 103, 117-19 (2005); Matthew C. Stephenson,
Can the President Appoint Principal Executive Officers without a Senate Confirmation Vote?
122 Yale L.J. 940, 964-95 (2013).
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The Governor points to Constitutional provisions in several other states which contain
language explicitly providing that inaction by the Legislature is treated as tacit confirmation.”
But the presence of an explicit provision in the Constitution of some states does not tell us how
to interpret a Constitution which lacks such a provision.34

The Governor does not cite a case from any State whose constitution is silent on this
question that has adopted the rule he argues for here. It appears to be the unanimous rule, both
under the United States Constitution and under all State Constitutions lacking express language
providing otherwise, that failure of a legislative body to act on confirmation of an executive
branch appointment is the equivalent of rejection.

Obviously, because Munson was decided before Statehood, it cannot, by itself, stand as
an interpretation of the Alaska Constitution. And because it was decided after the conclusion of
the Constitutional Convention, the Framers of Alaska Constitution cannot be charged with
knowledge of the holding of that case.”® To the extent, though, that the decision in that case set
out the “general line of authority” at the time, the court cannot lightly infer that the Framers

intended a different result under Alaska’s Constitution.

33 See, e.g., IL CONST. Art. 5, §9; MI CONST. Art. 5, §6; OH CONST. Art. III, §21; PA
CONST. Art. 4, §8.

* Indeed, the presence of such provisions in other Constitutions suggests that the framers of
Alaska’s Constitution, who carefully studied Constitutions of other States, would have

included such a provision if they had intended to adopt a similar rule in Alaska.

3 1t bears noting, though, that the Framers were aware of the existence of the 1955 statute. In
the context of a discussion about the provision on recess appointments, Delegate Vic Fischer
noted his awareness of the statute “enacted by the last session of the legislature,” and suggested
that it was appropriate to leave “this kind of detailed procedure” to the legislature. 3 PACC at
2264.
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There is not a clear discussion of this point in the minutes of the Constitutional
Convention. There was, though, a reference to this issue in a different context which suggests
that the framers recognized that inaction would mean rejection of an appointment.

The initial committee draft of the recess appointment section had language setting out
specific procedures for recess appointments. This language of this proposal, though ultimately
not adopted, would have provided as follows:

After the end of the session no ad interim appointment to the same office shall be
made unless the Governor shall have submitted to the Senate a nomination to the
office during the session and the Senate shall have adjourned without confirming
or rejecting it. No person nominated for any office shall be eligible for an ad
interim appointment to such office if the nomination shall have failed of
confirmation by the Senate.’®

The day after this proposal was submitted, delegate Victor Rivers described the Committee’s
intent:

Now we have given the governor the power to fill any vacancy occurring during
a recess. You will notice there are certain limits upon his power to fill those
vacancies. If at the end of the session any of his ad interim appointments expire,
or at the end of the next regular session is the way we have put it, but if he
nominates somebody and they are sent down for confirmation to the legislature,
the legislature does not confirm them during the session, then he may not
nominate that same man for an interim appointment after the legislature has
adjourned. We felt it was necessary there to have that restriction in order that the
governor might not bypass the approving power of the legislature and make an
ad interim appointment of somebody the legislature had refused to approve and
did not confirm.*’

36 Committee on the Executive Branch Proposal 10(a), January 12, 1956,
http://www.akleg.gov/pdf/billfiles/ConstitutionalConvention/Folder%20208.pdf.
73 PACC 1989.
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The Committee’s proposal expressly considered the possibility that the Legislature
might “have adjourned without either confirming or rejecting it.” The proposed recess
appointment language recognized that, if this happened, the position would be vacant.

While this early version of the recess appointment clause was not ultimately included in
the Constitution, it was not rejected because any delegate objected to any of the language.
Rather, the convention initially rejected this language because, as delegate Vic Fischer put it,
“the subject can be very adequately covered by legislation.””® Delegate Fischer, in making this
comment, noted his awareness “that we presently have a law to this effect on our statute books
[which] was enacted by the last session of the legislature.”” It seems clear that this comment
referred to the 1955 Territorial statute on confirmation of gubernatorial appointments, which
eventually became AS 39.05.080. Delegate Mildred Hermann went on to say, with reference to
this statute, that “the law that we have at the present time is sufficient to describe it as a
statutory measure and as a statutory measure it does not belong in the constitution.”*’

Following these comments, the convention voted to delete the proposed recess
amendment from the Committee Proposal.’' Delegate Mary Nordale then asked if that meant
that “the governor has no authority to make interim appointments at all, correct?”” Convention
President William Egan responded: “Unless it is covered by statutory law, Mrs. Nordale.”

Shortly thereafter, Delegate Seaborn Buckalew expressed concern that, without this

section being in the Constitution, the Governor would not have authority to make a recess

38 1d. at 2264.

¥ 1d.
“Id. at 2265,
1.
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appointment. President Egan responded by noting that “there is a statutory provision that gives
the governor of Alaska a right to make interim appointments now and that if the laws are
carried over into the new state government by the transitional measure, he will still have that
authority.”42

This discussion makes several things clear. First, the convention was fully aware of the
existence of the 1955 statute which was codified at Statehood as AS 39.05.080. Second, the
delegates understood the likelihood that the 1955 Territorial statute would carry forward as the
law of the new State. And third, no delegate expressed any intention for the Constitution to
overturn that statute. Nor is there any hint, anywhere in the deliberations, that the framers
intended to create only a veto power on the part of the Legislature, as opposed to requiring an
affirmative act of confirmation. Given that, [ can find no evidence whatsoever that it was the
intention of the framers to render the 1955 statute invalid.

Of course the starting point in interpreting a provision of the Constitution is the text
itself. But the Governor does not point to anything at all in the text of the Constitution that
supports his argument that these statutes are unconstitutional. Instead, as noted above, his
argument is based entirely on the Supreme Court’s decision in Bradner v. Hammond. That case
involved an attempt by the Legislature to expand its confirmation powers, by statute, to lower
level executive branch officials.

The Supreme Court concluded that the appointment of executive branch officials is
primarily an executive function. The power of confirmation represents a portion of this

executive power that is delegated to the legislative branch under Article I, Sections 25 and 26

214 at 2267.
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Because this is an executive function that the Constitution took from the executive and gave to
the Legislature, this delegated power describes the outer limits of the Legislature’s
confirmation authority. The Legislature may not, by statute, expand this power to apply it to
other, lower ranking, executive branch officials not named in the Constitution. Justice
Rabinowitz, writing for a unanimous court, explained the court’s reasoning as follows:

The lack of ambiguity in Sections 25 and 26 of Article 111 of the Alaska
Constitution mandate that this court interpret these express provisions as
embodying not only the maximum parameters of the delegation of the executive
appointive authority through the legislative confirmation function but, further,
that they delineate the full extent of the constitution's express grant to the
legislative branch of checks on the governor’s power to appoint subordinate
executive officers. In our view, the separation of powers doctrine requires that
the blending of governmental powers will not be inferred in the absence of an
express constitutional provision. To hold otherwise would emasculate the
restraints engendered by the doctrine of separation of powers and result in
potentially serious encroachments upon the executive by the legislative branch,
because there would be no logical termination point to the legislature's
confirmation of executive appointments.*

The Governor claims that the statutes at issue here, by providing that inaction by the
legislature is deemed rejection of an appointee, expand the Legislature’s power contrary to the
holding of Bradner.

It was beyond dispute in Bradner, though, that the statute being challenged would have
expanded the Legislature’s power of confirmation — it would have required Legislative
confirmation of a whole class of additional executive branch officials not named in the
Constitution. I am not persuaded, though, that the statutes at issue here expand the power of

confirmation. No additional officials are subject to confirmation. Confirmation still requires a

553 p.2d 1, 7-8 (Alaska 1976)(footnotes omitted).
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majority vote of both houses of the Legislature sitting in joint session. The statutes merely
prescribe the procedure by which the Legislature exercises that existing power.

One could even say that these statutes narrow the Legislative power of confirmation,
because they impose a time limit on the Legislature’s action. It is the Governor’s position that
the Legislature’s inaction leaves these appointments still subject to confirmation or rejection.
According to the Governor, the Legislature could take no action for years after an appointment
is made, and then, if it did not like what an appointee was doing, remove that appointee by
voting to reject their appointment. This would allow the Legislature, by deferring action, to
turn the power of confirmation into a power of removal, with no time limit at all on the
exercise of that power. AS 39.05.080, by establishing a time limit of the end of the regular
session, arguably narrows the Legislature’s power of confirmation insofar by prohibiting the
Legislature from deferring action on an appointee.

The outcome argued for by the Governor would actually encourage the Legislature to
follow this procedure. A clever Legislature, if given this power, would elect not to confirm any
gubernatorial appointee. The Legislature could reject those nominees of whom it disapproved,
while deferring action on all the rest, thus retaining indefinitely the power of removal. I am
unable to conclude that this is the procedure our Constitution requires.

The procedure prescribed in the statutes in question is consistent with the Territorial
court’s interpretation of the statute in effect at the time of the Constitutional convention, with
which the delegates were familiar, and which they expected to remain in force after Statehood.
That procedure is consistent with the procedure followed in every other State that has

considered the question, with the exception of those states whose Constitutions expressly
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require a different procedure. And that procedure is consistent with the interpretation given to
the United States Constitution for over two centuries. Given that, I am not persuaded that AS
39.05.080, or the 2020 statute that changes the “tantamount date,” expands the power of
confirmation, or derogates the appointing authority of the executive branch, beyond what
Alaska’s Constitution calls for.

In summary, I am unable to find anything in the text of the Constitution that conflicts
with these statutes. Nothing in the deliberations of the constitutional convention supports the
Governor’s position that these statutes are unconstitutional. On the contrary, the delegates were
well aware of the Territorial statute in force at the time, which was a predecessor of the statute
in question. Nothing in the deliberations at the convention suggests that it was the intent of the
framers to overturn that statute. The statutes in question are consistent with how similar
constitutional provisions are interpreted in other states, and at the federal level. And I am not
persuaded that the statutes expand the Legislature’s power of confirmation contrary to the
Alaska Supreme Court’s decision in Bradner v. Hammond.

One other point should be made in connection with this. The Governor argues that the
Legislature failed to comply with its duty to take up these appointments and vote on them.

It is clear that the Legislature has a duty to act upon the governor’s appointments.* It is
equally clear that the last Legislature did not meet this duty. Whether the court should grant a

remedy for that failure in this case, though, is less clear.

4 : : . :
* The court noted in Munson v. T erritory of Alaska that the statute “contains language
imposing a direct mandate upon the legislature to act upon the ‘nominations’ of the governor.”

16 Alaska at 588. The language from which that mandate derived remains in the statute today
(Cont’d)
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The parties point the finger of blame in various directions. The Governor blames the
Legislature for not voting on confirmations before leaving the Capitol in March, or for not
dealing with the issue when the Legislature returned briefly in May, or for not calling itself
into special session later in the year.*> Alternatively, one could attribute the blame to those
Members of the Legislature who declined to join in a call for a special session.® The
Legislature, on the other hand, suggests that the fault is that of the Governor for not exercising
his power to call a special session on this subject.

Deciding who to blame for the impasse that exists is precisely the sort of political
question that should be left to the political branches of government — and to the voters.
Resolution of this question is not necessary to the court’s decision, which merely requires the
court to decide an issue of law. Given that, it would be inappropriate for the court to express a
position on such political questions.

For all of these reasons, I am not persuaded that the “tantamount clause” of AS
39.05.080(3) or HB 309 is unconstitutional. I conclude that these statutes represent a valid
exercise of the Legislature’s power to prescribe by law the procedure for carrying out the
legislative power of confirmation of executive branch appointees. Given that conclusion, I find
that the appointees in question were rejected by the second session of Thirty-First Alaska

Legislature, effective December 15, 2020.

at AS 39.05.080(2)(B): “[T]he legislature shall . . . act on the appointments by confirming or
declmmg to confirm by a majority vote of all of the members the appointments presented.”

> Article 11, §9 of the Alaska Constitution provides that a special session may be called by the
Govemor or by vote of two-thirds of the legislators.

* Because two-thirds of the 60 members of the Legislature must assent to calling a spemal
session, it would only take 21 members failing to concur in order to prevent a special session.
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B. Recess appointments

In light of the conclusion that these appointments were rejected, the court must next
consider whether Governor Dunleavy made valid recess appointments. The Governor’s
December 16, 2020 letter to Senate President Giessel and House Speaker Edgmon contains the
following sentence:

I am also exercising my constitutional authority under the Alaska Constitution,
Article 11, Section 27 to continue their appointments.

Article I1I, Section 27 is the Constitutional provision regarding recess appointments.
Thus the letter indicates that, if the original appointments were rejected, the Governor is
attempting to make a recess appointment of the same appointees.

The Legislature asserts that these recess appointments are invalid, because they violate
AS 39.05.080(3), which provides that “[a] person whose name is refused for appointment by
the legislature may not thereafter be appointed to the same position or membership during the
interim between regular legislative sessions.” Under this view, because these appointees were
refused for appointment as a result of the Legislature’s inaction, they are disqualified from a
recess appointment.

The Governor, on the other hand, argues that these are valid recess appointments under
Article II1, section 27. That provision provides as follows:

The governor may make appointments to fill vacancies occurring during a

recess of the legislature, in offices requiring confirmation by the legislature. The
duration of such appointments shall be prescribed by law.

The Governor argues at length that there is nothing in the Constitution that prohibits
him from appointing someone who was rejected by the Legislature. But the Legislature’s

argument is not that the Constitution prohibits the Governor from reappointing the same
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appointees. Rather, the Legislature’s argument is that the statute prohibits the Governor from
reappointing them. AS 39.05.080(3) provides as follows:

When the legislature declines to confirm an appointment, the legislature
shall notify the governor of its action and a vacancy in the position or
membership exists which the governor shall fill by making a new appointment.
The governor may not appoint again the same person whose confirmation was
refused for the same position or membership during the regular session of the
legislature at which confirmation was refused. The person whose name is refused
for appointment by the legislature may not thereafier be appointed to the same
position or membership during the interim between regular legislative sessions."’

This statutory language originated in the 1955 Territorial statute discussed above. The

1955 statute provided as follows:

Whenever the Legislature shall decline to confirm any or all appointments
so made and presented to it for confirmation, the Legislature shall notify the
appointing authority of its action and a vacancy in such ‘position or membership’
shall thereupon exist which the appointing authority shall fill by making a new
appointment, which new appointment shall be presented for confirmation to the
Legislature within twenty calendar days following receipt by the appointing
authority of the Legislature’s notification aforesaid. If the name of any person
has been submitted and has not been confirmed, the appointing authority shall
not, upon resubmission ot appointments as required by this Act, submit again the
name of the person not confirmed for the same ‘position or membership’ during
that session of the Legislature; nor shall such person whose name has been
refused or rejected for appointment by the Legislature be thereafter appointed to
such ‘position or membership’ during the interim between legislative sessions.**

The highlighted language is essentially indistinguishable from the current language of
AS 39.05.080.
The Governor argues that the provision in Article III, section 27 that that the duration of

recess appointments shall be prescribed by law means that the Legislature may not prohibit the

7 Emphasis added.
* Sec. 4(d), Ch. 64, SLA 1955 (emphasis added).
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Governor from making recess appointments of individuals who were rejected by the
Legislature.

As noted above, delegate Vic Fischer made reference to the 1955 statute in the
convention’s deliberations about the recess appointment section, * and Convention President
Egan commented that the “transitional measures will probably call for the adoption of all
Territorial laws, laws on the statutes to become the law of the state.”>® This comment proved
prescient, as both the Constitution and the Alaska Statehood Act did precisely this.”’

The text of Article 111, section 27 does not prohibit the Legislature from enacting laws
governing recess appointment. It merely provides that the “duration” of recess appointments
shall be prescribed by law. The question, then, is whether the explicit grant of authority to the
Legislature to prescribe the duration of appointments means that the Legislature is prohibited
from enacting laws otherwise governing recess appointments.

There is good reason to believe that the delegates to the constitutional convention
believed that the Legislature has an implied power to regulate recess appointments, even
without an express grant of authority to do so in the Constitution. As noted above, the first
draft of the constitution included a provision expressly prohibiting the governor from making a
recess appointment of someone who had been rejected by the Legislature. The entire recess

appointment clause, including this language, was then deleted because it was already governed

“'3 PACC 2264 (January 13, 1956).
0 Id. at 2267.
>! Article XV, section 1; Pub. L. 85-508, §8(d), 72 Stat. 339.

Alaska Court System Exc. 0056 1JU-20-938 ClI
: Page 26 ofaaoz




by the 1955 statute, and the delegates apparently believed :the Legislature already had an
implied power to authorize such appointments.’*

The delegates then, apparently, had second thoughts about removing this provision
altogether. Delegate George Sundborg offered another version of the recess appointment
clause, which would have provided as follows:

The Governor may fill any vacancy occurring in any office during a recess
of the Legislature, as may be prescribed by law.>

Speaking in support of this proposal, delegate Victor Rivers said that this proposal

“takes care of nothing that is not already an implied power. The legislature already has the

power to provide by law.”>

The convention initially adopted this proposed language. Later the same day, though,
the convention returned to this topic. Delegate Sundborg moved to amend the earlier language
to something very close to what was ultimately adopted:

The Governor may make ad interim appointments to fill vacancies
occurring during a recess of the legislature in oftices requiring confirmation of
either or both houses of the legislature. The duration of such appointments shall
be prescribed by law.>’

Delegate Sundborg gave a somewhat cryptic explanation of the reasons for this change:

Mr. President, a little while ago 1 submitted another amendment which |
thought accomplished what this says, but | was advised by some of the technical
staff it did not actually accomplish what | had intended, in that it left the
possibility present that the legislature could by law actually prohibit the governor
from even making a recess appointment under the existing language. This new

>23 PACC 2264-67 (January 16, 1956).
>3 PACC 2268 (January 16, 1956).

> Id. at 2268-69 (emphasis added).

> Id. at 2284.
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section says that the governor may make a rccess appointment but that the
duration of the appointment shall be determined by the legislature.”

Unfortunately, the advice given to delegate Sundborg is apparently lost to history. But
delegate Sundborg’s comment suggests that the purpose of the amendment was only to ensure
that the Legislature could not prohibit the Governor from making recess appointments
altogether.

In delegate Victor Rivers’ discussion of the earlier language, he recognized that the
Legislature has the implied power to prohibit the Governor from making a recess appointment
of a person whom the Legislature had rejected:

That amendment does nothing more than give him an implied power that
is already here. It doesn’t take care of an appointment he may make. Suppose the
governor makes an appointment of “Joe Doaks” to be a secretary of some
department, or head of some department, the legislature does not confirm him.
The governor submits no new name; the legislature goes out of session; the
governor then turns around and reappoints “Joe Doaks” interim head until the
next session of the legislature meets. By our wording we have taken care of that.
By this wording it takes care of nothing that is not already an implied power. The
legislature already has the power to provide by law.*’

The Governor now appears to be arguing, contrary to delegate Rivers’ suggestion, that
the Legislature does not have this implied power. This would leave the Legislature powerless
to prohibit the recess appointment of Joe Doaks after the Legislature rejected his appointment.
This would then allow Joe Doaks to remain in office until the Legislature reconvenes to again
consider his appointment. If the Legislature did what it has done in every year but 2020, and
met in joint session at the end of its regular session to consider appointments, Doaks could

serve until the last day of the session while awaiting confirmation. If the Legislature rejected

> Id. at 2284-85.
> Id. at 2268-69 (emphasis added).
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Joe Doaks’ appointment and then adjourned, the Governor could then make a recess
appointment of Joe Doaks the next day, and he could return to his position after a one-day
hiatus. He could then serve in that position until the Legislature again met in joint session
during the next session. The result would be that a Governor could frustrate the Legislature’s
power of confirmation indefinitely, and the Legislature would be utterly powerless to enact a
law prohibiting the Governor from doing so.

The response might be made that this is an improbable hypothetical, because no
Governor would do such a thing. But this is precisely what the Governor did on December 16,
2020. The Legislature rejected his appointees, and he made a recess appointment of the same
appointees the next day.

Whether the Legislature’s rejection of these appointees by failing to act was a wise or
prudent thing to do is not a question for the court to answer. The fact is the appointees were
rejected as of December 15, 2020 by operation of law, and the Governor now claims that he
had the power to reappoint them by recess appointment the next day, despite a law prohibiting
him from doing so.

As noted above, Alaska has had a statute on the books since 1955 prohibiting the
Governor from making a recess appointment of someone already rejected by the Legislature.
The delegates to the Constitutional convention were aware of this statute, and of the likelihood
that it would carry over as a State statute. At no point in the deliberations of the convention
was there any suggestion that the Constitution was intended to overturn this statute. And there
is nothing in the text of the Constitution that prohibits the Legislature from adopting such a

statute. On the contrary, in the discussion of this issue, delegates recognized the implied power
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to enact such a law. Given all of those circumstances, [ am unwilling to find that the
Constitution should be implied to require such a result.

I therefore conclude that the attempted recess appointments contained in the Governor’s
December 16, 2020 letter were prohibited by AS 39.05.080(3).

C. Did the Governor violate his duty to faithfully execute the laws?

Article III, section 16 of the Alaska Constitution provides that “the governor shall be
responsible for the faithful execution of the laws.” The Legislature argues that, when the
Governor announced in his December 16, 2020 letter that these appointees were validly
confirmed, he violated his duty to faithfully execute the law.

The Governor, on the other hand, argues that the laws he is required to faithfully
execute include the Alaska Constitution. According to the Governor, he has acted appropriately
to faithfully execute the laws by filing a counterclaim asking the court to declare AS
39.05.080(3) and Ch. 9, SLA 2020 unconstitutional.

[t was established in Marbury v. Madison in 1803 that thejudicial branch is the final
arbiter of the constitutionality of statutes.’® Left unstated in Marbury, though, was the question
of whether, if the executive believes a statute is unconstitutional, the executive must “faithfully
execute” the statute before such time as a court passes on its constitutionality.

This is, to be sure, an important question of constitutional theory. It is a question that

has been debated at least since President Jefferson declined to enforce the Sedition Acts. There

58 Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is emphatically the province and duty of
the judicial department to say what the law is.”).
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is some support in caselaw on both sides of the question.59 The task of this court, however, is
merely to determine the legal status of these appointments. It is not necessary, in order to make
that determination, to determine whether the Governor has complied with his duty to faithfully
execute the laws. Without a need to do so, I decline to decide this abstract question of
constitutional theory.
IV.  CONCLUSION

For the reasons set forth above, I conclude that the appointments in question were
rejected as of December 15, 2020. [ further find that the attempt to reappoint the same
appointees on December 16, 2020, as recess appointments was prohibited by statute. As a
result of those conclusions, the plaintiff’s motion for summary judgment is GRANTED, and
the defendant’s motion for summary judgment is DENIED. Plaintiff’s counsel shall submit an

appropriate form of declaratory judgment within three (3) business days of the date of this

59 Compare, State v. State Board of Equalizers, 94 So0.2d 681, 682-82 (Fla. 1922)(*The
contention that the oath of a public official requiring him to obey the Constitution places upon
him the duty or obligation to determine whether an act is constitutional before he will obey it is
... without merit. The fallacy in it is that every act of the legislature is presumed constitutional
until judicially declared otherwise, and the oath of oftfice ‘to obey the Constitution® means to
obey the Constitution, not as the officer decides, but as judicially determined.”) and Lockyer v.
City and County of San Francisco, 95 P.3d 459, 486 (Cal. 2004)(“[T]he oath to support and
defend the Constitution requires a public official to act within the constraints of our
constitutional system, not to disregard presumptively valid statutes and take action in violation
of such statutes on the basis of the official’s own determination of what the Constitution
means.”) with In re Aiken County, 725 F.3d 255, 261 (D.C. Cir. 2013)(*So unless and until a
final Court decision in a justiciable case says that a statutory mandate or prohibition on the
Executive Branch is constitutional, the President . . . may decline to follow that statutory
mandate or prohibition if the President concludes that it is unconstitutional.”’)(Opinion by
Judge Brett Kavanaugh, not joined by the rest of the court).
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order. Defendant shall file any objections within three (3) business days. If an objection is
filed, plaintiff shall file a reply within three (3) business days.

Entered at Juneau, Alaska this 18" day of February, 2021.

Philip M. Pallenbeg
Superior Court Jgdge

Cortification of Distribution
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL
ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200
PHONE (907) 269-5100

ANCHORAGE, ALASKA 99501

anc.law.ecf@alaska.gov

IN THE SUPREME COURT OF THE STATE OF ALASKA

HONORABLE MICHAEL J.
DUNLEAVY, in his official capacity
as Governor for the State of Alaska,

Appellant,
V.

Supreme Court No.:

THE ALASKA LEGISLATIVE
COUNCIL, on behalf of THE
ALASKA STATE LEGISLATURE,

N N N N’ N N N N N’ N N N’ N

Appellee.
Trial Court Case No.: 1JU-20-00938 CI

AFFIDAVIT OF GINA RITACCO, DIRECTOR OF BOARDS & COMMISSIONS,
IN SUPPORT OF EMERGENCY MOTION TO EXPEDITE APPEAL

I, Gina Ritacco, declare under penalty of perjury that the following is true and
correct:

1. I am the Director of Boards and Commissions for the Office of the
Governor for the State of Alaska. I have personal knowledge of the matters in this
declaration. I have been the Director since December 3, 2018.

P The Office of the Governor is responsible for finding and recruiting
qualified, eligible Alaskans to serve on over 130 boards and commissions. Some
positions are full-time salaried jobs, such as members of the Regulatory Commission of
Alaska, though most of the members on the state’s boards and commissions are
volunteers.

3. Boards and commissions often have statutory membership requirements

that are designed to ensure that members have particular expertise to serve on boards and
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200
PHONE (907) 269-5100

ANCHORAGE, ALASKA 99501

commissions regulation professions and businesses as well as to ensure broad geographic
representation. As a result, recruitment efforts for these openings can be constrained by
our office’s need to identify candidates with very specific professional credentials or
from select geographic areas.

4. These limitations as well as the volunteer nature of most positions can
make finding qualified candidates difficult. On average, it typically takes between two
weeks and three months to recruit a new board member.

i While there are roughly 1,300 positions on Alaska’s boards and
commissions, the use of staggered terms and gubernatorial discretion to replace some
boards and commissions members means that on average, my office has between 100 and
300 vacancies we need to fill at any one time.

6. Last year, on February 4, 2020, Governor Dunleavy presented to the Thirty-
First Alaska State Legislature the names of seventy-nine executive branch appointees for
confirmation by a majority of the members of the legislature in joint session, under his
authority pursuant to Article III sections 25 and 26 of the Alaska Constitution. That
correspondence was published in the House Journal on February 5, 2020 at 1528-1537.

7. The governor made additional executive branch appointments throughout
the session, and ultimately there were ninety-four executive branch appointees presented
for confirmation.

8. On December 23, the Senate Secretary informed Governor Dunleavy that

the ninety-four executive branch appointees, which included Commissioner of Revenue

Dunleavy v. ALC
Affidavit of Gina Ritacco Page 2 of 4
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Linda Mahoney, had “failed to be confirmed,” though no joint session of the legislature
had voted on the appointees.

9. Governor Dunleavy has continued to make new appointments to various
positions after the Thirsty-First Legislature adjourned as new vacancies arise, individuals
resign or withdraw from consideration, and terms expire.

10.  The first regular session of the Thirty-Second Legislature began on
January 19, 2021,

11.  Since January 19, 2021, Governor Dunleavy has presented 181 names for
confirmation under Article III sections 25 and 26. This list includes many of the ninety-
four individuals who the legislature did not vote to confirm or decline in joint session last
session, including multiple members of the State Medical Board and the Board of
Nursing as well as a new cabinet member, Attorney General Treg Taylor, and many other
boards and commissions officials.

12.  The last day of the statutory ninety-day session is Monday, April 19, 2021.

13.  Ifthe superior court’s decision stands, and the legislature fails to meet in
joint session to confirm or reject the names presented for confirmation, 181 executive
branch positions will become vacant, requiring our office to fill 181 executive branch
positions with little or no notice.

14.  Even if our office were to start planning now, or even if the legislature
confirms some, but not all, of those 181 officials, a large number of executive branch
vacancies will still be extremely difficult, if not impossible, to fill in a timely, thoughtful

way.

Dunleavy v. ALC
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501
PHONE (907) 269-5100

15. Many boards and commissions may be left without a legal quorum to
conduct business, including but not limited to: the State Medical Board; the Board of
Fisheries; and the State Commission for Human Rights.

16.  Other agencies, including the Department of Revenue, the Public
Defender’s Office, and the Attorney General, will be left without an appointed
commissioner or agency head.

17. My office needs as much time as possible to recruit, identify, and evaluate
qualified Alaskans for open positions.

18. I declare under penalty of perjury that the foregoing is true and correct and

that this declaration was executed on February 22, 2021.

O i

By: /s/Gina Ritacco
Gina Ritacco
Director, Office of Boards &
Commissions
State of Alaska

DATED: February 22, 2021

Swwevin Y andk subsey tlsed ‘@.(_%(NQ_ VL o)
22 Davy of Febvuavy | 202\

STATE OF ALASKA
OFFICIAL SEAL T
Courtney F. Enrighty

NOTARY PUBLIC )
My Commission Expires With Office

Dunleavy v. ALC
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

THE ALASKA LEGISLATIVE COUNCIL, )
on behalf of THE ALASKA STATE ) FILED IN CHAMBERS
LEGISLATURE, ) STATE OF ALASKA
) FIRST JUDIGIAL DISTRICT AT JUNEAU
Plaintiff, ) ov:kik o kol 08 403
)
v. )
)
HONORABLE MICHAEL J. DUNLEAVY, )
in his official capacity as Governor for the )
State of Alaska, )
)
Defendant. ) Case No. 1JU-20-938 CI
FINAL JUDGMENT

In accordance with its Order Denying Defendant’s Motion for Summary Judgment and
Granting Plaintiff’s Cross-Motion for Summary Judgment, the Court hereby enters its final
declaratory judgment in favor of Plaintiff the Alaska Legislative Council, on behalf of the
Alaska State Legislature (the “Legislature”), and against Defendant Michael J. Dunleavy, in
his official capacity as Governor for the State of Alaska (the “Governor”), as follows:

1. The Legislature validly enacted Chapter 9, SLA 2020 into law, and Chapter 9,
SLA 2020 does not violate Article I11, sections 25, 26, or 27 of the Alaska Constitution, or the
separation of powers doctrine.

2. AS 39.05.080(3) does not violate Article 111, sections 25, 26, or 27 of the Alaska
Constitution, or the separation of powers doctrine.

3. Article II1, sections 25 and 26 of the Alaska Constitution do not require the
Legislature to meet in joint session to decline an appointment made under Article 11, sections

25 or 26 of the Alaska Constitution.
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i 4. | Under chapter 9, SLA 2020, the appointments presented by the Governor to the
Legislature during the Second Regular Session of the Thirty-First Alaska State Legislature
became tantamount to a declination of confirmation on December 15, 2020, and those
appointments were rejected and no longer valid as of December 15, 2020.

5. The Governor had no authority to continue the appointments of appointees
presented for confirmation to the Legislature during the Second Regular Session of the Thirty-
First Alaska State Legislature on December 16 2020, and his attempt to do so violated chapter
9, SLA 2020, AS 39.05.080(3), and Article III, sections 25, 26 and 27 of the Alaska
Constitution.

6. On December 16, 2020, the Governor had no authority under Article III, sections
25, 26, or 27 of the Alaska Constitution to reappoint the same persons whose appointments
became tantamount to a declination of confirmation on December 15, 2020, and his attempt to
do so violated chapter 9, SLA 2020, AS 39.05.080(3), and Article III, section 27 of the Alaska
Constitution,

7. The appointments presented by the Governor to the Legislature during the
Second Regular Session of the Thirty-first Alaska State Legislature were not valid from
December 16, 2020, until the time at which those appointments were, if ever, presented by the
Governor to the Legislature during the First Regular Session of the Thirty-Second Alaska State
Legislature.

8. This court expresses no opinion about the ability of a person to contest the action of a

person whose appointment was not valid from December 16, 2020, until the time in which that
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’ "a'ppbintment was, if ever, presented by the Governor to the Legislature during the First Regular

Session of the Thirty-Second Alaska State Legislature.

Entered at Juneau, Alaska this 25" day of February, 2021.
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